
w. sullivan, rmmfv c. ) 

-E, and HERBERT J. SANDBERG, ) 

Plaintiffs \ 




WHH 


COMPLAINT 


ROBERT J. POWERS AND VERONICA ) 
A. POWERS, and ALEX RODOLAKIS, ) 
TAKE DEWEY, HERBERT ) 

BORDENSIEK, TODD WALANTIS, and ) 
MARK HANSEN, ',7 M I I) ) 


(c. 40A f 17) 
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The Plaintiff, John W. Sullivan, is an owner of the property of 700 
Poponesset Road, Cotuit, (Barnstable) MA, 


The Plaintiff, Timothy C Doyle, is an owner of the property at 741 
P 


Plaintiffs, Herbert J. Sandburg is a resident and beneficial owner of the 
property at 721 Poponesset Road, Cotuit, (Barnstable) MA. 

ilfl'iiiti"- ■»,'»> tlit! i lit ill I, til ! If. IHIMHIfiElffl'l t i ii to • . i! 


The Defendants, Robert J. Powers and Veronica A. Powers, are the owners 
of property at 760 Poponesset Road, Cotuit, (Barnstable) MA 02635. 



. !!•; ; gj v. s\ ,• gj : , g a: gfa 1 • i i : * • • •; 

The Defendants, Alex Rodolakis, Jake Dewey, Herbert Bordensiek, Todd 


Waiantis and Mark Hansen, are the duly appointed and voting members of 


fi | m i i. ■ 


f v m 



III 1 ; ^iciiresses:.of:. 



l b J e J . B “ le Z ° nm&Itoard 0f « s - which R o^ mailing 
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Alex Rodolakis 
1581 Main Street 
Oatervftle, MA 02655 



Hyannisport, MA 02647 

Herbert Bordensiek 
58 Loomed Ln. 
Centerville, MA 02632 


Todd Walantis 
P.O. Box 20 
Cotuil, MA 02635 


Mark Hansen 
51 Joyce Anne Road 
Centerville, MA 02632 



I !jj !: •: • 


On or about June 7,2018, the Defendants, Powers, filed wilh the Defendant 
Board of Appeals an application for a variance from the zoning ordinance of 
Barnstable, Section 240-14 and 240-36, seeking a variance from the 


in order to be allowed'to subdivide their property into two (2) undersized 
lots, for residential development. 

The Defendant Board caused notice of the Defendants" application and 
hearing scheduled therein to be posted, advertised and mailed to all patties 
in interest 

. f| The Defendant Board opened and conducted a public hearing on the 

Defendants said application on July 25,2018, September 26* 2018, October 





























the proposed variance, either in writing, by personal comment, and/or by 
presentation by their legal counsel. 


1-1 to 


grant the variance to the Defendants as requested, with conditions. 


llliV III, 


I 1 i 

fill 


11. The Board’s decision was filed with the Barnstable Town Clerk on 
November 28, 2018 and an attested copy thereof is attached hereto as 
Exhibit A. I ll til || 


I 11 


The Plaintiffs allege that they are each parties in interest to this application, 
being owner and/or residents of residential properties abutting or located 
directly across the street from die Powers 1 property, and having received 
notice of the said hearing trom the Board. 

mu/HlUlUtJ ! 1 1 f ! If j f 111 I ill 

13. Hie Plaintiffs allege that the Defendant Board exceeded its authority by 
granting said variance, the Board failed to make findings of fact which 
support the granting of a variance, and as the facts presented did not warrant 
M||l|i if j. the findings necessary to support such a variance, pursuant to G.L. j|§ 40A 
§ 10 or zoning ordinance section 240-125 (B)( I X c ) and/or 240-126. 


lil 

ill!'J|! ;lllr J if. 

i 
" 


14. The Plaintiffs allege that they are aggrieved by said decision of the Board, 
because, inter alia , the variance would permit excessive development of 
tire Defendants 1 property and result in over development of the 


Wherefore, the Plaintiffs request that this 1 Ionorablc Court find that the 
decision of die Defendant Board exceeded its lawful authority, vacate said 
decision, and enter such other and further relief as may be deemed just and 
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Respectfully Submitted, 
John W. Sullivan, 
Timothy C. Doyle, 
Herbert J. Sandberg 


By Their Attorney, 


David S. Reid, EsqvBBOff4 
1292 Route 28 

South Yarmouth, MA 02664 

508 - 394-5648 

DSRei d<§}V erizon .net 
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Town of Barnstable 

onlng Board of Appeals 
Decision and Nolice 


BARNSTABLE 
TOWN CLERK 


Variance No. 2010-036 - Powers !® ^ 28 41 

Section 240-36 - Resource Protection Overlay District 

vision of one parcel into two parcels that will not meet the 2 acre minimum 

requirement 




Summary: 

Petitioner: 

Property Address: 
Assessor’s Map/ParceL 
Zoning District: 

Bearing Date: 
Recording Information: 


Granted with Conditions 

Robert and Veronica Powers 
760 Poponessett Road. Cotuil, MA 
006/046 

Residence F Zoning District 
November 14, 2018 
Book: 12635 Pago: 278 
Plan Book; 19 Page: 143 














Background 

Robert J. end Veronica A. Powers petitioned for a Variance pursuant to Section 240-36 Resource 
Protection Overlay District (RPOD) and Section 240-14 Residence F (RF) Zoning Dlslrlci. The 
petitioners sought relief from the minimum lot size requirement to divide their lot into Lot 1 and Lot 
2. The proposed Lot 1 will havu approximately 45,230 square feet oF upland and the proposed Lot 
2 win have approximately 43,600 square feet of upland where 2 acres is required. The subject 
property is located at 760 Poponessett Road. Cotuit, MA as shown on Assessor’s Map 006 Parcel 
046. It is located in the Residence F (RF) Zoning District and the Resource Protection Overlay 
District (RPOD). 

In 2001, the Planning Board approved a plan for the combination of what ware then three lols, held 
in common ownarship, re-dtvided Info two Iota Subsequently, the engineering company failed to 
record the Definitive Plan within the statutory requirement and the Definitive Plan became invalid 
and not in conformance tc the current RF/RPOD Zoning District. 

The subject properly is a 2.80 acre, rectangular shaped lot with frontage cn Poponessett Road in 
Cotuit. It Is located in the single-family residential area wilh generally one acre lots, Fullers Marsh 
to the south and oasl, and Santuii Rnad tn the north Poponessett Rnad is unimproved at this 
location. The subject property is improved with a 6,064 gross square foot (2.942 square foot living 
area), three-bedroom, single-family dwelling, constructed in 2001. It is a two and half story 
Colonial style dwelling wi-h an attached ‘wo car garage The dwelling is on a septic system and is 
presumed to be connected to town water. 

Proposal & Hearing Summary 

Variance No. 2018-036 for relief from the minimum lot size requirement to divide their lot into Lot 1 
and Lot 2 at 760 Poponessett Road, Cotuil MA was filed at the Town Clerks office anc' Ihe office 
of the Zoning Board of Appeals on June 7, 2016. A Public I Icaring before the Zoning Board of 
Appeals was duly advcrllsud and notice seal to all abutters and interested parties in accordance 
with M.G.L. Chapter 40A, The hearing was opened on July 25 : 2016 and continued to September 
2S, 201D, October 10, 2018 and to November 14, 2C18 at which time the Board found to yr aril the 
variance subject to conditions. Board members deciding this appeal were Alex Rcdolakis, Herbert 
k, Jake Dewey, Todd Walantis and Mark Hansen 

rs, Powers represented themselves before thu Beard with assistance from Ariene 
Wilson, from A.M Wilson and Associates Also present was Richard L'Heureux from OapeSwrv. 
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At the July 25, 






Ii:!l 




the appfic&nte reviewed the permitting history of the lot(s) and tha reason 
they ere seeking a variance now. Mr. Powers argued that one acre of upland flic Into Ilia 
neighborhood and the wetlands bisecting (he properly make this a unique situation. He stated It Is 
impossible to use this as one lot. Mr. Powers stated the hardship Is financial and ha and h» wife 
need to be In a one-level dwelling for health and safety reasons. Ms. Wilson stated that (he 
nitrogen loading could be much worse if a properly owner constructs a 12 bedroom dwelling on the 
lot Instead of the proposed 2-bedroom dueling. Mr. Powers elated the engineering company 
failed to record lha approved Planning Board plan within the statutory time required. He did slate 
that after a legal battle, ho was compensated for the engineering firm’s failure to act. At tho 
September 26, 2018 Healing, the Applicants requested a continuance. At the October 10, 2016 
hearing, letters from the public were discussed and the Board discussed possible construction 
restrictions on toe vacant lot. The Board requested the Applicants and Staff draft conditions to 
restrict development. 




At toe November 14,2018 hearing, toe Board Chair reviewed toe drafted conditions. 


H : : 


lii. i ' i 


!■ 


The Board Cha-r requested public comment. Attorney David Reid, representing toe Sullivan 
Pamlly, spoke In opposition of toe variance. He submitted documents and reviewed them for the 
Board. He pointed out that the applicants had not received approval from toe Planning Board in 
1999. He stated that lot size is not a basis for s variance and questioned the hardship. Attorney 
Reid pointed out that to© applicants were compensated for the failure to act. He stated this 
variance Is not a benefit to the neighborhood and the abutters do not want the road upgraded. He 
concluded that this petition does not meet toe criteria for a variance. 


li? n 


Arlonea Wilson, environmental specialist, explained the reason for tho RPOD and that this land is 
burdened by a wetland in the middle of the lot. Sho stated conditions affecting this drainage 
easement are unique to this lot. She stated Ihe hardship Is that the applicants cannot construct an 
addition to their existing dwelling due to setback to wetlands requirements. Ms. Wilson stated that 
the Ordinance allows for a 12-bedroom dwelling to be constructed on site along with accessory 
structures. The potential development could bo double tho nitrogen leading. 


Pam Howell spoke of concerns over changes to toe natural setting. Sho believes the current 
dwelling coufd be modified to meet the applicant’s needs. 


I 


The Board received letters of support from William Miller, Robert Pontifex, Robert Benedetto, 
Christopher Dooley. Dianne and jj|Ml|| Rhudu, Mary and John Donovan, Aliicia and Stephen 


Tho Board received letters of opposition from Pam and Mark Howell, Herbert and Harriet 
I, Margaret Bernard, Joe SulHvaij>. and Timothy Doyle. 


Findings of Pact 

At the hearing on November 14, 201B, the Board voted and rnarle the following findings of fad in 


»the minimum lot size requirement to divide their lot into Lot 1 
Papanneasett Rond, DpIlHil 


§ 1 ^ olrcurmteicos related to soil conditions, shape, or topography of such land or 

1lilllllHllHbut not affecting generally ]jfp 
MBipI in which it fs located. The Board found toe lot to be unique due to the existence 
a? toe drainage easement which bisects the buildable area of tho lot. 



of the provisions of the zoning ordrance ^ uid lnvOl^e substaifitiiJ 


otherwise to the petitioner. The Board found there to be economic 




hardship s firm'd there be a literal enforcement of the Ordinance. 




l ull ll 
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Town ofBa^ttblftFLumlng Diriment Dfcdf^ 

VaduM 2018-036 -Town 

11; Dasirable relief may ba granted without substantial detriment to the public good end urfthout 
BBP Pnfl «■ KJbetantlaly derogating from the Intent or purpose of the zoning ordnance. The 
Board found that by Smiting the size of the dwellings and further structures both on proposed 
Lot 1 end Lot would not be substantially detrimental to the neighborhood especially given the 
size of an as of right structure and additional structures that would otherwise be permissible on 
(he existing lot 


The vote to accept the findings was: 

AYE: Alex Rodolakis, Jake Dewey, Todd Walantis and Mark Hansen 

NAY: Herbert Bodenstek found the petition docs not meet the criteria for a variance 

Decision 

Appeal No. 2018*036, a request for relief from the minimum lot size requirement to divide their lot 
into Lot 1 and Lot 2 at 760 Poponnessett Road, CotuJt, has been granted subject to the following 

Lot i (vacant lot) 




1. Minimum northerly side yard setback shall be 50 feet and will be planted and maintained 




with native vegetation. 


2. No more than two bedroom dwelling shall be constructed. 

3. Maximum height of the dwelling shall be 1 % stories. 

4. Vegetated area shall be free of fertilizer, herbicides, and pesticides. 

6. The garage shall be no larger than 1c accommodate 2 cars. 


6. The maximum building footprint shall be 2,500 square feet including the garage. 

7. There shall be no exterior construction before tjfcjjjJi jor after 5:00 p m. except In case of 
an emergency. There shall be no construction on Sunday or holidays except for 

HNMRiNMiP 


8. There shall be no short term rentals of less than six months. 

I| i||it 2 (house lot) li|p|!! 

9. The current development on this lot shall represent full buildout. Further expansion of Ihe 


idu|ef|fcgibrconstruction of additional accessory structures Is prohibited without prior 


approval from the Board. 





d to Robert J. and Veronica A. Powers, to allow the 
•arato nonconforming pared*, at 760 Poponssselt Road, 
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The dMaton of land shall be In substantial conformance with the plan emitted 'Plan of Land 
at 760 Poponessett Road, Barnstable (Cotuh), Mass' prepared for Robert J & Veronica 
Rowers dated May 26,2013 drawn by CapeSurv. 


12. No further division of land shall be permitted without approval from Hie Board. 

13. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of 


the recorded decision shell be submitted to the Zoning Board of Appeals Office and the 




Building Division pifor to issuance of a building permit The rights authorized by this 




variance must be exercised within one year, unless extended. 


AYE: Alex Rodolakls, Jake Dewey, Todd Walantls and Mark Hansen 

NAY: Herbert Bodenslek found the petition does not meet the criteria for a variance 


Ordered 

Variance No, 2018-036 for relef from the minimum lot size requirement to divide their lot Into Lot 1 
and Lot 2 at 760 Poponnessett Road, CotuO has been granted with conditions. This decision must 
be recorded at the Barnstable Registry of Deeds for it to be in effect and notice of that recording 
submitted to the Zoning Board of Appeals Office. The relief authorized by this decision must bo 
exercised wllhln one year unless extended. Appeals of this decision, if any, shall be made 
pursuant to MGL Chapter 4QA, Section 17, within twenty days after the date of the filing of this 
decision, a copy of which must be filed in the office of the Barnstable Town Clerk. 


AleWduolakis, Chair 


Date Signed 


I, Ann Quirk, Clerk of the Town of Barnstable. Barnstable County, Massachusetts, hereby certify 
that twenty (20) days have elapsed since tho Zoning Board of Appeals filed this decision and that 
no appeal of the decision has been filed in the office of Ihe Town Clerk. 


B !i|iiiii|ihin^ ';|i|i|X|i#^t«d this. 

It liiliii-- III® 


. day of. 


. under the pains and penalties of 


1 fill 






Ann Quirk, Town Clerk 
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SUPERIOR COURT DEPARTMENT 


DOCKET NO. 


COUNTY 


OP Robert J. Powors, Veronica A. Power*, 

■i ftnu-rirtiai , * oil * W. Sullivan, Timothy C. ■ -Afaat Rodolakla, Jako Dowoy, Herbert 

PLAINTIFF<3> 0oy| ^ Hortiort J. Sandberg DEFeNDAMT(8) Bont«iBloK Todd Walantta, Mark 

Hanaon 

Type PMntffT9_Attomey name. Address, Clty/State^ZIp Type Defendant's Attorney Nome, Address. City/SletBi’Zip 

Phone Number and 6G0# PhonJROlflWfl.flCJtowJli .r^-r “* 


iRNSTr 


David S. Retd. Esq. 

1282 Rout* 28 

■South Yarmouth MA 02684 

508-394-5648 

BBO 415540 


TYPE OF ACTION AND TRACK DESIGNATION (See 


teODE NO, 


TYPE OF ACTION (specify) 


TRACK 


i 2 Zoning Appeal OLc 40 A - Fast Track 


(The following is a full, itemized and detailed statement of the facts on which plaintifT relies to determine 
Imoncy damages. For this form, disregard doable or treble damage claims; indicate single damages only. 


(Attach additional 


necessary) 


Documented medical expenses to date: 

1. Total hospital expenses 

2. Total doctor expenses 

3. Total chiropractic expenses 

4. 'Total physical therapy expenses 

5. Total other expenses (describe) 

Documented lost wages and compensation to date 
Documented property’ damages to date 
Reasonably anticipated future medical expenses 
Reasonably anticipated lost wages and compensation to date 


Subtotal 


Other documented items of damages (describe) 

Brief description of plaintiffs injury, including nature and extent of inj 


Total $ 


'Attach additional sheets us necessary) 


Provide a detailed description of cl«im(s): 


TOTAL S 


?LEASE IDENTIFY, UY CASE NUMBER, NAME AND COUNTY, ANY RELATED ACTION FENDING IN TIIE SUPERIOR 
COURT DEPARTMENT __ 


*1 hereby certify (linl ] have com p^kJ vrilfa the ncquircnmrtv of Rule 5 ur(he Supreme Judicial Ccurl Uniform Rule? oa Dh-|m(r Rrsulpliu* (SJC 
Rult 3:28) requiring Hint I pruvnlc my cImoEs nitli inform ation aliant courl-coun tc<ctl dispute rc-suluiion services iiml discern i* ith 4brm l(io 
auh’*iiln&c-* *iul ilhndianla^vi. nr the /mirfm 

Si^nukluff of AMfirilHry of U.£‘Trfirv3 _ D»il6: 


























